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MICK’S GARAGE,

) PC]3No. 03-126
) (USTAppeal)
)
)

NOTICE

REC~V~~

CLERK’S OFFICE

SEP 1 6 2003

STATE OF ILLINOIS
Pollution control Board

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

Carol Sudman,HearingOfficer
Illinois PollutionControlBoard
1021 North GrandAvenue,East
P.O. Box 19274
Springfield,IL 62794-9274

CurtisW. Martin
Shaw& Martin
123 South TenthStreet
Suite302
P.O.Box 1789
Mt. Vernon,IL 62864

PLEASE TAKE NOTICE that I havetoday filed with the office of the Clerk of the Pollution
ControlBoardaRESPONSETO PETITIONER’SBRIEF, copiesof whichareherewithserveduponyou.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

A~~i~tantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated: September16, 2003

BEFORE BOARD

Petitioner,
V.

)
)

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

MICK’S GARAGE, )
Petitioner, )

v. ) PCBNo. 03-126
ILLINOIS ENVIRONMENTAL ) (USTAppeal)
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO PETITIONER’S BRIEF

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by oneof its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto anorder enteredby theHearingOfficer datedJuly 28, 2003, hereby

submitsits Responseto thePetitioner’sBrief to theIllinois PollutionControlBoard (“Board”).

L BURDEN OF PROOF

Pursuantto Section 105.112(a)of the Board’s proceduralrules (35 Ill. Adm. Code

105.112(a)), the burden of proof shall be on the petitioner. The burden of proving that

challengedcostsin a claim for reimbursementare reasonableand relatedto correctiveaction

restssolelyon theapplicantfor reimbursement.RichardandWilma Salverv. Illinois EPA, PCB

98-156 (January21, 1999),p. 3; ~ ~ Ted HarrisonOil Companyv. Illinois EPA,PCB 99-

127 (July 24, 2003),pp. 3-4 (theburdenofproofis on the owneroroperatorof an underground

storagetankto provideanaccountingofall costs). Similarly, in thepresentcase,the burdenof

proving that the decisionunderappeal (datedJanuary10, 2003) was erroneousis upon the

Petitioner; more specifically, the Petitionerhas theburdenof proving that the portion of that

decisionrelatedto thedeductibleapplicablefor thesiteis incorrect.
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II. STANDARD OF REVIEW

Section22.18b(g)ofthe EnvironmentalProtectionAct (“Act”) providesthat an applicant

may appealanIllinois EPAdecisiondenyingreimbursementto theBoardundertheprovisionsof

Section40 oftheAct (415 ILCS 5/40). Pursuantto Section40 of theAct, theBoard’sstandard

of reviewis whethertheapplicationsubmittedto theIllinois EPA would not violatetheAct and

Boardregulations. TedHarrison,p. 3. In this situation,theBoard’sstandardofreviewshould

bewhetherthe informationsubmittedto theIllinois EPA would leadto aviolationoftheAct and

Boardregulationsif thedeductiblerequestedhadbeengranted.

Basedon theinformationwithin theAdministrativeRecord(“Record”) andthetestimony

elicited at hearingheld on July 16, 2003,1 and applying the relevantlaw, the Illinois EPA

respectfullyrequeststhat theBoardenteranorderaffirming theIllinois EPA’s decision.

IlL THE PETITIONER’S ARGUMENTS ARE BASED ON THE WRONG LAW

In its Brief, the Petitioner arguesthat pursuant to Section57.9(b)of the Act (415 ILCS

5/57,9(b)),it is entitled to a decisionthat thedeductiblein this caseshould beassessedat either

$10,000.00or $15,000.00. While this argumentwill be addressedin more detail below, it must

be notedthat the Petitioner’s relianceon languagefound in Title XVI ofthe Act (415ILCS 5/57,

~ ~çq.)is misplaced. Here, the decisionissuedby the Illinois EPA was donepursuant to Section

22.18boftheAct.

As the Board describedin Ted Harrison, the law in Illinois regulatingreleasesfrom

undergroundstoragetanks(“USTs”) transitionedfrom thatfoundin Section22.1Sb oftheAct to

Section57 oftheAct. TedHarrison,pp. 4-5. Withoutanexpresselectionto proceedpursuantto

the “new” law, a site that reporteda releaseprior to the effective date of Section57 would

Citationsto the AdministrativeRecordwill hereinafterbemadeas,“AR, p. .“ Referencesto the transcriptof

thehearingwill be madeas,“TR, p. .“
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proceedpursuantto the law foundin Section22.18b. Here, thereis no proofin the Recordor

any documentationprovided by the Petitioner that Mick’s Garage ever elected to proceed

pursuantto Section57 oftheAct. Further,althoughthereis an incidentnumberassociatedwith

thesite thatwasissuedin 1999,thePetitioneritselfadmitsthatthereportthatled to the issuance

of thatincidentnumberwasmadeonly at thebehestof art inspectorfrom the Office ofthe State

Fire iMarshal(“OSFM”) following removalofthetanksin question. ThePetitionercharacterizes

that report asa secondreportingof the initial suspectedreleaseof June11, 1991. Petitioner’s

Brief, p. 2; AR, pp. 7, 14.

Therefore,sincethePetitionerhasacknowledgedthat the incident reportedin 1999was

simply a re-reportingof the initial releasefirst reportedin 1991, Section 22.18b of the Act

controlsthe decisionunderreview. The Board in making its decisionshould not considerthe

Petitioner’s argumentsbasedon Section 57.9 of the Act. To do otherwise would be an

applicationof a law thatis clearly inapplicable.

Thelaw that wasappliedby the Illinois EPA in reachingits decisiondatedFebruary7,

1992 (AR, pp. 1-2), was Section 22.18b(d)(3)(C)(ii) of the Act. That sectionprovided in

pertinentpart, “If the costsincurredwere in. responseto a releaseof petroleumwhich first

occurredprior to July 28, 1989,andtheowneroroperatorhadactualor constructiveknowledge

that sucha releaseoccurredprior to July 28, 1989, thedeductibleamount ~“~‘ shallbe $50,000

rather than $10,000 ~ It shall be the burdenof the owner or operatorto prove to the

satisfactionof the Agencythat the owneror operatorhadno actualor constructiveknowledge

thatthereleaseof petroleumfor which aclaim is submittedfirst occurredprior to July 28, 1989.”

This appeal is allowed for by Section 22.18b(g) of the Act, and Section

22.18b(d)(3)(C)(ii)of the Act should be consideredcontrolling to whateverlimited extentthe

3
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Illinois EPA’s decision of February7, 1992 is scrutinized. Indeed, since no appeal of that

decisionwasever takenby the Petitioner(TR, p. 24), that decisionshould be consideredto be

valid andin effect

IV. THE RELEVANT AND UNDISPUTED FACTS SUPPORT
THE DECISION ISSUED BY THE ILLINOIS EPA

ThePetitionerarguesthat certainundisputedfacts,whenappliedto Section57.9(b)ofthe

Act, requirethat the Boardfind that either the $10,000.00or $15,000.00deductibleshould be

applicable.Petitioner’sBrief, p. 4. This argumentfails for avarietyof reasons.

Theundisputedfactspresentedby thePetitionerarethat thetwo 2,000gallon dieselfuel

USTshadnot leaked,that any leakthat occurredin 1991 relatedto gasolineUSTsregisteredin

1986, that Mick’s Garagecouldnot havehad constructiveknowledgeprior to 1989 of a diesel

fuel tankthatneveroccurred,andthat thereis no evidencein the Recordthat suggestsMick’ s

Garagehador couldhavehadanyknowledgeof aleakfrom agasolineUS?prior to 1989. .

Unfortunately, theseare not the facts that the Board should find to be relevant or

undisputed. While a recitationof all the facts surroundingthis caseis not needed,thereare a

numberofunusualcircumstancesthatdeservemention.

The following statementsare truly undisputed. On June 11, 1991, Mick’ s Garage

reporteda suspectedreleasefrom its site, leadingto the issuanceof incident number911582.

AR, pp. 7, 9, 10, 14. At thetime ofthe applicationfor reimbursementthatled to the issuanceof

the Illinois EPA’s February7, 1992 decision,Mick’s Garageassumedandrepresentedthat the

dieselfuel USTs at the siteweretakenout of servicein 1980 dueto a leadfrom the line going

from theconnectingtank to pump. AR, p. 1; TR p. 23. OnFebruary7, 1992,the Illinois EPA

issueda final decisionsettingthedeductiblefor thesiteat $50,000.00,basedon theinformation

presentedin the underlyingapplicationand Section22.18b(d)(3)(C)(ii). AR, pp. 1-2. Despite

4
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ai:iy later suspicionsor changesin position,Mick’s Garagedid not appealtheFebruary7, 1992

decision(northerelatedMarch 9, 1992 final decision). TR, p. 24.

On April 8, 1999, six tanks were removedfrom the Mick’s Garagesite under the

observationof anOSFM inspector. AR, p. 22. At therequestofthe OSFMinspector,asecond

reportingof the occurrencefirst reportedin 1991 wasmade,and a secondIncident number

(990820)wasissued. Petitioner’sBrief, p. 2; AR, p. 14.

On April 26, 2000, OSFM receivedan applicationfor eligibility and deductibility from

Mick’s Garage, and on May 9, 2000, OSFM issued a decision stating that the applicable

deductiblefor thesite was$15,000.00.Petitioner’sExhibit 1, p. 1. In theapplicationthatled to

theMay 9, 2000OSFM decision,Mick’s Garagerepresentedthattherewere 15 USTsatthesite

andthat theoccurrencefor which reimbursementwould be soughtwasincidentnumber990820.

Petitioner’sExhibit 1, p. 5. Ofthe 15 tanks identifiedin that application,thetankswere either

associatedwith incidentnumber990820orwith an unidentifiedor inapplicableincidentnumber.

Petitioner’sExhibit 1, pp. 7-8. Also,of the 15 tanks, 10 wereidentifiedashavinghadarelease;

for eachofthose10 tanks, thedateofnotificationof thereleasewaslisted asApril 5, 1999. ~.

On May 17, 2000, the consultantretainedby MIck’s Garagepreparedand presumably

sent to OSFM anotherapplication for eligibility and deductibility. AR, pp. 5-10. In that

application,Mick’s Garagestatedthattheoccurrencefor whIchreimbursementwould be sought

wasincident911582,andthatincidentnumber990820wasreportedfor thesitebutwasasecond

reportingof thesameoccurrence.AR, p. 7. Mick’ s Garagerepresentedthattherewere 11 tanks

at thesite. AR, p. 7. The applicationalso representedthat all 11 of the identifiedtankswere

associatedwith incidentnumber911582,all had experienceda release,and the releasesfor all

thosetankswasreportedonJune11, 1991. AR, pp. 9-10.

5
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Later, on September11, 2000, OSFM receivedanotherapplication for eligibility and

deductibility for the Mick’ s Garagesite. Petitioner’sExhibit 1, pp. 9, 12-16. Thatapplication

statedthat the occurrencefor which reimbursementwould be soughtwasincident 911582,and

incidentnumber990820wasreportedfor thesite asa secondreportingof the sameoccurrence.

Petitioner’sExhibit 1, p. 13. Thatapplicationidentified 11 tanksat the site, and statedthat all

tankshadexperiencedareleasethatwasreportedon June11, 1991. Petitioner’sExhibit 1, p. 15.

On September22, 2000, OSFM issueda decisionin responseto the application,setting the

deductiblefor thesite.at$10,000.00.Petitioner’sExhibit 1, pp. 9-10.

On August 8, 2002, Mick’s Garagesent a requestthat the deductiblefor the site be

considered. AR, pp. 14-22. On September4, 2002,the Illinois EPA issueda final decision

stating that the proper deductiblewould be set at $50,000.00,per the original Illinois EPA

decision. AR, pp. 23-25. The decisionalso referencedthat the information sent by Mick’s

Garagewasdiscussedwith a representativeof OSFM. AR, p. 23. No appealof that decision

wasevertaken.

On November12, 2002, Mick’s Garagesent a Site CharacterizationReport/Corrective

Action Planto the Illinois EPA for review. AR, pp. 27-35. In that submittal, Mick’s Garage

againraised the issueof the correctdeductiblefor thesite, and referencesthe $10,000.00and

$15,000.00deductiblesassessedby OSFM (though without a clear statementasto whIch of

those two deductiblesshould be applied). AR, pp. 27-28. The Illinois EPA’s decisiondated

January10,2003,wasissuedin responseto that submittal. AR, pp. 35-38.

As seenby thesefacts, this site hashad severaldifferent deductiblesdeterminedas

applicable. TheIllinois EPA first setthe deductibleat $50,00000(at a time whenthe Illinois

EPA wasempoweredto issue suchdecisions). Later. Mick’s Garagesubmittedat leasttwo
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different applicationsto OSFM seekingnew deductibledecisions,leadingto assessmentsof

$15,000.00and later $10,000.00for thesite. Theinformation containedwithin the applications

to theIllinois EPA andtheOSFMvaried,in termsof.numberof tanksat thesite to whetherand

whenthetanksexperiencedreleases.Thefirst applicationleadingto a deductiblewassubmitted

to theIllinois EPA in November1991, andapplicationswere later submittedto OSFMin April

and Septemberof 2000.

Given the inconsistentinformationpresented,and thequestionof whetherOSFM even

has the authority to issueanydecisionon thedeductiblefollowing that issuedoriginally by the

Illinois EPA, the factswarranta decisionby theBoard that theIllinois EPA’s final decisionwas

proper.

V. THE ILLINOIS EPA IS NOT AUTHORIZED TO CHANGE ITS FINAL DECISIONS

It is well-establishedthat the Illinois EPA is not authorizedto changeor reconsiderits

final decisions. RcichholdChemicals.Inc. v. Illinois Pollution ControlBd, 204 111. App. 3d

674, 561 N.E.2d 1343 (3dDist. 1990). Here, thatmeanstheIllinois EPA is boundto its decision

on a deductibleaswas issuedon February7, 1992. Given that the PetItionerdid not file an

appealofthat decision,thePetitionerlikewiseshouldbe consideredsubjectto andboundby the

decision.TheIllinois EPA’s 1992deductibilitydecision,neverhavingbeenappealed,shouldbe

consideredvalid on its face. Thebestargumentthatthe Petitionercanraiseis notwhetherthe

decisionis correct,but ratherwhethertheIllinois EPA andtheBoardshould look theotherway

andinsteadfollow one of thesubsequentOSFMdecisions.

In its lettersdatedAugust8, 2002, andNovember12, 2002, Mick’s Garageraisedthe

issueof whetherthe$50,000.00deductibleshouldbe appliedto its site. Specifically,therequest

wasmadethattheIllinois EPA ignoreits decisionofFebruary7, 1992,andinsteadabideby one

7
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of thetwo differentdecisionsissuedby OSFM. At thattime in 2002,evenif the Illinois EPA did

chooseto changeits February7, 1992 decision,it wasunableto do so (the edictof Reichhold

ç~~icalsnotwithstanding)sincetheauthorityto issuesuchdecisionshadpassed(byvirtueof

thetermsof Title XVI oftheAct) to OSFM.

VI. OSFM’s DECISIONS SHOULD NOT BE CONSIDERED AS VALID

ThePetitionerseemsto be arguingthat, in this case,it wassimply askingtheillinois EPA

to takenoteof thepassingof authorityto issuedeterminationson deductibility,andto abideby

the decision(s)ofOSFMregardingdeductibility. However,theIllinois EPAcould notdo sofor

severalreasons.

First, there is a very real questionof whether OSFM had any authority to issue a

deductible decisionin this case. As the Petitioner noted several times, including in its

applicationsto OSFM, the incidentreportedin 1999 was simply a re-reportingof the original

incidentwhich wasreportedin 1991. The mostrecentapplicationsubmittedby Mick’s Garage

to OSFMindicatedthatanyreimbursementfor thetanksin questionwouldbe soughtpursuantto

the 1991 incidentnumber,andthat the 1999 incident numberrelatedto thesameoccurrence.

If that is true,andthe Illinois EPA believesit is, thenOSFMwould havehadno authority

to issueany decisionon deductibility for the Mick’s Garagesite. There is no evidencethat

demonstratesthat Mick’s Garageever electedto proceedpursuantto Section 57 of the Act;

therefore,remediationandpursuitofreimbursementfor thesitemustbedonein accordancewith

Section22.18b ofthe Act. Pursuantto that legal framework,OSFM did not haveany authority

to issuedecisionson the questionof what is thecorrectdeductible. SinceOSFM did not have

any deductibility authority pursuantto Section 22.18b, and sincethe site remainssubjectto

regulationpursuantto Section22.1Sb in the absenceof an electionto proceedotherwise,the

8
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OSFM decisionsshouldbe consideredto haveno validity The Illinois EPAcannotdeviatefrom

its original decision,one thatwasneverappealed,andinsteadprocessclaimsfor reimbursement

basedon decisionsmadeby an agencythat hasno authority to issue thosedecisions. In a

broadersense,this issueis the sameas was raisedearlier; namely,whetherany provision of

Section57 of the Act should be found to be applicablefor the Mick’s Garagesite, sinceno

electionto proceedpursuantto that Sectionwasevermadeby Mick’s Garage. Sinceno such

electionwasmade,no provisionsof Section57 (includingthat which confersthe authorityupon

OSFMto issuedeductibilitydecisions)shouldbe foundto be applicable.

Second,evenif the Illinois EPA (or the Board, for that matter)were to decidethat the

OSEMdecisionsshouldbegivensomeweight,thequestionbecomeswhich ofthetwo decisions

shouldbe followed? EventhePetitioneris hedgingon that issue,asit notesin its briefthat the

$10,000.00deductible applies, or ~[a]t the very least, the $15,000.00 deductibleapplies.”

Petitioner’sBrief, p. 4. If the Board finds that the Illinois EPA’s decisiondatedJanuary10,

2003 was in error, then it mustalso find that theIllinois EPA shouldhaveinsteadfollowed one

ofthe two decisionsissuedby OSFM. TheIllinois EPA would then be requiredto haveto pick

and choosebetweendiffering decisionsbasedon differing information within the respective

applications.

If the simple answerof following the mostrecentapplicationin time wereto be given,

then the Boardwould beopeningthe door for an owneror operator to simply apply overand

over againto OSFM for deductibility determinationswith the hopesthat the lowest possible

deductiblewould eventuallybe granted. Thoughthe information differed betweenthe two

applicationssubmittedto OSFM, the applicationswere submittedonly monthsapart,and each

almost10 yearsfollowing theincidentthat is supposedlyatissueandidentifiedby thePetitioner

9
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as beingrelatedto the only occurrence(i.e., 911582)and threeyearsafter the removalof the

tanksthemselves Thereis a very realquestionasto why aftersuchalong periodoftime there

was suchan abruptchangein information from one application to the other,arid a very real

possibility that a potential for abuseof the system would be allowed if the secondOSFM

decisionwere to be deemedthe “correct” decision. If theBoard allows that eitherthefirst or

secondOSFMdecisionshouldbe followed, it is creatinga situationin which OSFM can issue

decisionswhenit is otherwisenot empoweredto do so,with theaddedinvitation for anapplicant

to submitmultipleapplicationsfor thesamesite in hopesofcontinuallyloweringthedeductible.

VII. CONCLUSION

For all thereasonsandargumentsincludedherein,theIllinois EPA respectftllyrequests

that the Board affirm its January10, 2003 decision. The Illinois EPA had no choicebut to

adhereto its decisiondatedFebruary7, 1992, andthe Petitionerwas likewise boundby that

decision. Sinceno electionto proceedwith remediationofthe sitepursuantto Section57 ofthe

Act wasevermade,no provisionofthat Title oftheAct is applicable. Accordingly,OSFM did

not haveany authority to issue either of its two deductibledecisions. Even if OSFM does

somehowhave the authority to issuedeductible determinations for a site that has experienceda

pre-1993release,it is unclearwhich of its two decisionsshouldbe followed, The Illinois EPA

doesnothavethe authority to weighcompetingdecisionsissuedby OSFManddecidewhich of

thedifferentdecisionswascorrect,andthereforerelianceupontheonly decisionthat wasclearly

issuedpursuantto arecognizedstatutoryauthority wasthe correctdecision. For thesereasons,

the Illinois EPA respectfullyrequeststhat the Boardaffirm theIllinois EPA’s January10, 2003

decision.

10
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RespectfullYsubmitted,

ILLLNOIS ENVIRONMENTAL PROTECTION AGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 North GrandAvenue,East
P.O. Box 19276
Springfield,Illinois 62794-9276
217/782-5544,2171782-9143(TDD)
Dated:September16,2003

This filir~gsubmitted~ recycledpaper~
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on September16, 2003, I served

true andcorrectcopiesofa RESPONETO PETITIONER’S BRIEF, by placingtrueandcorrect

copiesin properlysealedandaddressedenvelopesandby depositingsaid sealedenvelopesin a

U.S. mail drop box locatedwithin Springfield, Illinois, with sufficientFirst ClassMail postage

affixedthereto,uponthefollowing namedpersons:

DorothyM Gunn,Clerk Curtis W. Martin
Illinois Pollution Control Board Shaw& Martin
JamesR. ThompsonCenter 123 South Tenth Street
100 WestRandolphStreet Suite302
Suite 11-500 P.O. Box 1789
Chicago,IL 60601 Mt. Vernon,IL 62864

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY.

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)

TOTRL P.14
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